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pr>perly  analyzing  all  the  evidence,  we  will  not  be 
atle,  certainly,  to  have  a  fully  completed  document 
lodged  with  the  Court  and  turned  over  to  the  accused 
before  the  completion  of  the  rebuttal  testimony. 
However ,  on  such  parts  as  we  have  completed  and 
carefully  edited  —  that  will  certainly  have  to  do 
with  factual  matters  --  since  they  are  being  pre¬ 
pared  in  section,  we  will  informally  present  those  ( 
not  to  the  Court  but  to  the  accuseds'  counsel,  par¬ 
ticularly  thoee  who  are  interested  in  such  phases. 

I  don't  want  any  previous  answers  to  questions  to  be 
misconstrued  to  the  disadvantage  of  the  accused  in 
that  regard,  and  I  have  made  it  clear.  If  it  isn't 

clear,  I  would  like  to  answer  any  questions  about  it 
at  this  time. 

01  UR.  BROOKS:  What  do  you  have  in  mind  with 

that  last  statement  as  to  the  delivery  to  the  accused? 

wR.  KEENaN:  Delivery  to  the  accused  of  what? 

UR.  BROOKS:  I  understood  that  you  are  dis¬ 
cussing  the  Uanchurian  and  the  China  phase.  I  under¬ 
stood  at  the  last  meeting  you  said  you  had  those 
rough  drafts. 

*..R.  KEENAN:  Yes,  we  have,  but  we  find  it 
necessary  to  be  careful  of  that  detail,  and  I  don't 
want  to  make  any  prognosis  of  it  at  this  time.  I  am 
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not  able  to  do  it.  Y/e  simply  haven't  the  personnel 
to  permit  me  to  reliably  make  any  definite  representa¬ 
tion.  We  can  only  state  that,  as  soon  as  it  is  done 
and  completed  in  the  form  that  we  believe  v/ill  lead 
to  no  misunderstanding,  we  will  turn  it  over  to  the 
defense  counsel. 

MR,  BROOKS:  I  made  that  request  for  informa¬ 
tion  because  it  would  very  definitely  aid  us  if  we  can 
get  that  part  because  the  first  accused  on  our  list, 
alphabetically,  deal  with  the  Manchurian  problems; 
and  if  we  can  get  that  much  completed  and  out  of  the 
way  from  a  mechanical  standpoint,  it  v/ill  prevent  us 
from  breaking  down  our  machinery  by  throwing  in  too 
much  at  one  time  and  not  being  ready  when  our  time 
comes  to  go  on. 

MR.  KEENaN:  Of  course,  it  must  be  remembered, 

* 

too,  Mr.  President,  that  the  accused  have  the  advantage 
of  a  very  complete  statement  by  way  of  the  Indictment 
which  fully  sets  forth  all  of  our  claims.  And,  of 
course,  they  have  available  all  of  the  record  testi¬ 
mony  themselves.  So,  I  don't  see  how  we  will  be  pro¬ 
viding  very  much  by  way  of  help  in  presenting  these 
individual  breakdowns  earlier t  but  we  will  do  it. 
However,  we  are  not  able  to  tell  yet  at  any  precise 
moment  that  we  will  have  them  completed.  V.e  can  make 
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no  further  representation  than  to  say  that  as  soon 
as  they  are,  and  to  our  satisfaction  for  accuracy, 
they  will  be  turned  over.  I  cannot  make  a  more 
definite  statement  than  that, 

BROOMS:  ait.  President,  on  that  I  would 
like  to  state  that,  if  I  have  to  prepare  a  summation 
on  conjecture,  it  would  be  more  expansive  than  if  I 
know  what  the  prosecution  actually  are  contending  and 
on  what  they  are  relying  because  I  can  limit  myself 
accordingly. 

ii-R.  KEENaN:  The  answer  to  that  is,  we  are 
relying  on  the  Counts  in  the  Indictment  and  the 
testimony. 

iv.R.  BRnNKfiN:  i*ir.  President,  I  think  the 
defense  entirely  agrees  with  a r.  Keenan  that  it  is 
a  tremendous  Job.  He  has  a  hard  task  ahead  of  him, 
and  v.e  fully  appreciate  that,  V«e  only  want  it  under¬ 
stood  that  we  will  have  the  opportunity  to  answer 
the  prosecution  argument.  However  that  can  be 
worked  out  will  be  acceptable  to  us  so  leng  as  we  do 
have  that  opportunity  given  us. 

KEENAN:  V.e  have  no  control,  idr.  Presi¬ 
dent,  over  that  action.  That  is  entirely  a  matter 
for  the  Court  to  decide.  I  have  expressed  my  viev/s 
on  it  twice,  and  I  believe  the  order  is  reversed.  I 
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never  heard  a  reason  given  why  the  provisions  of  the 
Charter,  that  It  seems  to  me  clearly  provide,  have  not 
been  observed;  but,  rather  than  further  delay,  I  have 
given  up  attempts  to  stop  them.  All  we  can  do  is  to 
present  our  side  of  the  case,  which  is  a  difficult  and 
voluminous  one,  as  accurately  and  as  promptly  as  we 
♦  can.  V.e  never  yet  have  asked  for  a  single  day's 

delay  in  all  of  these  proceedings,  and  we  want  to 
keep  that  record  clear.  But  we  think  that  when  we 
get  our  document  ready,  realizing  that  it  cannot  be 
completed,  of  course,  until  all  the  evidence  is  in, 
we  v/ill  have  fully  performed  our  duty  as  counsel  for 
the  prosecution. 

mR.  LOGaN:  iur.  Keenan,  is  your  estimate  of 
the  length  of  time  for  the  delivery  of  the  summation 
#*>  still  about  twelve  days? 

uP<.,  KEENAN:  It  v/ill  not  exceed  twelve  days, 
and  I  hope  that  will  be  somevhat  reduced.  But  I  find 
it  very,  very  dangerous  to  make  estimates  of  this 
nature  especially  when  my  remarks  are  being  taken, 
as  they  should  be,  literally,  and  I  do  not  want  to 
make  commitments  that  v/e  cannot  fulfill,  especially 
those  that  the  proprieties  of  the  occasion  do  not 


require  that  v/e  make. 

iuR.  BRANNON:  iAr,  President,  as  I  uni  erstood 
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the  past  discussions,  the  Court  apparently  indicated 
that  it  wanted  the  defense  to  have  the  opportunity 
of  answering  the  prosecution.  Otherwise,  there  would 
have  been  no  heed  to  reverse  the  procedure  by  putting 
the  prosecution  first.  How,  if  that  is  the  heartbeat 
of  the  whole  thing,  I  will  soy  again  that,  fully 
appreciating  the  prosecutor's  tremendous  task,  we 
ask  only  that  we  receive  the  arguments  sufficiently, 
far  enough  ahead  of  time  so  that  we  can  adequately 
serve  the  Tribunal  in  giving  a  full  answer.  That  is 
our  position. 

iaR.  KEENAN:  iir.  Brannon,  do  you  mind  my 
interrupting  you  for  a  moment? 

MR.  BRANNON:  Please  do. 

iuR.  KEENAN:  If  we  grant  that  that  is  the 
heartbeat,  there-  certainly  is  logic  to  your  position. 
But  I  am  not  certain,  I  do  not  knov.’  why  the  Court  has 
made  the  ruling  that  it  has  on  the  Charter.  It  may 
veil  be  that  the  Court  icself  would  want  to  have  the 
benefit  of  having  a  fully  integrated  and  complete 
argument,  summation  from  the  prosecution  upon  which 
to  weigh  defensive  matter  as  it  is  being  urged.  I 
can  well  see  a  reason  for  that.  I  do  not,  however, 
concede  that  there  is  a  right  in  a  rase  of  this  nature 
to  have  an  argument  or  summation,  especially  one  that 


has  to  be  prepared  and  executed  at  considerable 
length  and  in  detail,  lodged  with  the  accused  in  time 
for  them  to  analyze  it  and  study  it  and  thereafter 
begin  a  defense  to  it.  I  think  that  is  particularly 
what  the  Charter  provisions  had  in  mind  to  avoid 
because,  if  that  pattern  is  followed  out,  I  can  see 
a  possibility  of  this  case  running  into  perhaps  even 
the  latter  part  of  1948. 

uiB.  BRANNON:  Veil,  there  is  no  secret 
about  the  facts.  We  Just  seek  the  opportunity  to 
answer  the  prosecution's  charges,  and  I  don't  think 
it  will  prolong  the  trial.  As  ndr.  Brooks  said,  our 
argument,  if  we  know  what  the  prosecution  is  charg¬ 
ing,  will  only  answer  that,  and  probably  it  will 
eliminate  many  other  matters  that  we  might  have  to 
put  in  if  we  are  guessing. 

kEENaN:  By  the  same  token,  iir.  Presi¬ 
dent,  if  the  same  heartbeat  continued  in  its  opera¬ 
tion,  v:e  would  then  expect  to  have  the  full  argument 
of  the  defense  delivered  and  then  to  study  that  and 
prepare  what  the  Charter  plainly  intended  us  to  have, 
the  right  to  close  this  case  and  really  close  it. 

ulli.  BROOKS:  I  understand  that  that  was 
already  taken  care  of  in  the  Tribunal's  discussion 
at  the  last  meeting. 
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uIR ,  iCEENaNs  I  am  not  certain  that  it  has 
been  taken  care  of  in  the  sense  that  t-r.  Brannon  has 
interpreted  it  because  v.e  certainly  haven’t  got  down 
to  detail  of  the  heartbeats  on  it, 

*»iR.  BRaNNON:  In  other  words,  you  mean  you 
want  every  advantage  that  we  wantY 

u*R.  KEENAN i  I  want,  first  of  all,  wr, 

Brannon,  the  Charter  to  be  followed.  Secondly,  I  be¬ 
lieve  that  this  is  not  the  type  of  case  v/here  either 
party  is  entitled  to  have  the  entire  summation  of  the 
other  party  to  study  and  analyze  and  answer.  I  don’t 
think  it  is  that  type  of  proceeding,  Y/e  are  familiar 
with  shorter  criminal  trials  which,  perhaps,  take  as 
short  a’ time  as  days  or  perhaps  even  weeks  where  one 
could  expect  the  right  to  open  and  close  and  where 
you  have  juries,  We  are  not  interested  in  that.  Y<e 
think  that  what  we  are  both  entitled  to  and  what  the 
Court  is,  first  of  all,  entitled  to  have  from  us  is  a 
complete  summation  from  both  sides.  But  I  don’t  think 
it  is  one.  side  to  go  first  completely  and  another 
side  to  follow  completely  and  then  a  matter  of  a  com¬ 
plete  analysis  of  the  defense  argument  and  then 
further  detailed  reply  thereto^  I  don’t  think  it  is 
that  type  of  proceeding  or  ever  was  contemplated  by 
the  Charter,  and  I  think  the  Charter's  provisions  in 
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that  regard  were  very  vise.  However,  v:e  arc  willing, 
of  course,  to  accept  the  Court's  mandate  and  to  pre¬ 
sent  our  summation  first,  V.’e  have  grave  doubts  if 
we  will  want  to  reply  at  all. 

i<lR.  FUitNESS:  Mr,  Keenan,  the  last  time  you 
said:  "There  will  be  some  things  in  our  summation 

+  that  will,  I  think,  properly  set  forth  our  views  as 

to  liability  and  I  think  you  ought  to  have  that,  I 
think  it  may  shorten  your  arguments  because,  for 
example,  our  claims  as  to  responsibility  of  army 
officers  and  the  like,  or  diplomats,  and  what  our 
theory  is,  I  think  you  ought  to  have  that  in  order 
that  you  could  better  prepare  your  defense,"  Then 
you  went  on  to  say,  "And  I  think  we  could  even  do 
this:  that  if  v/e  don't  have  our  summation  completed 
#  even  in  its  final  form  we  would  be  very  glad  to  get 

out  a  draft  for  you  setting  forth  what  our  legal 
propositions  are  with  respect  to  the  various  accused," 
Do  you  think  now  that  you  can  do  thatV 

iiR.  KEENAN :  No,  I  think  not,  and  I  want  to 
state  the  reason  why  not  frankly.  At  the  time  I  made 
that  suggestion  I  was  doing,  at  wliats  I  doonoi  to  be 
an  informal  meeting  --  exchanging  ideas.  I  did  it 
with  the  hope  or  the  expectation  that  that  might 
lead  to  a  curtailing,  a  shortening  of  the  argunert 
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nnd  bring  this  case  to  a  conclusion.  I  feel  that, 
vhen  the  accused  still  wants  to  have  a  limited  time 
for  argument,  it  discourages  me  to  the  extent  that  I 
feel  now  more  111®  standing  upon  our  strict,  legal 
rights  and  premises  and  saying,  "Ye'll  do  our  Job, 
and  please,  you  do  yours." 

LEVIN:  I  would  like  to  take  issue  with 
<ur*  Keenan's  statement  with  respect  to  the  point  that 
he  marfes  that  in  this  type  of  case  it  is  not  as  neces 
sary  as  in  other  types  of  cases  to  have  the  summa¬ 
tions  in  the  hands  of  the  other  parties  so  that  they 
might  analyze  them.  It  seems  to  me,  if  there  ever 
was  a  case  requiring  that  sort  of  thing,  it  is  this 
type  of  case  because  of  the  vast  amount  of  evidence, 
the  vast  amount  of  material,  the  many  problems  that 
are  involved.  And,  in  addition  to  that,  the  matter 
of  processing  of  material  is  an  important  one. 

K£ENaN:  Are  you  finished,  mr.  Levin? 

LLVINs  Yes. 

iuR.  KEENaN:  iur.  President,  the  answer  to 

% 

that  I  beg  leave  to  point  out,  respectfully,  to  the 
Court  and  all  tie  accused'  counsel. 

There  has  been  an  opening  statement.  There 
is  probably  an  unprecedentedly  long  Indictment  with 
specifications  and  Appendices.  There  has  been  an 
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opening  statement  made  in  eoch  of  the  various  phases 
as  have  approached  them,  all  of  which  have  been  in 
the  hands  of  the  accused  a  long  ti:..e.  In  addition 
to  that,  the  accused  themselves  had  made  opening 
statements  as  they  approached  the  defense  of  their 
phases.  And,  I  think,  what  is  not  so  important  are 
the  arguments  on  motions  to  dismiss  because  I  think 
they  had  to  do  with  Jurisdictional  matters  and  matters 
that  no  one  is  going  to  get  any  particularly  new  views 
on.  Yes,  the  motions  to  dismiss  at  the  close  of  the 
prosecution's  case,  while  it  didn't  set  forth  in  de¬ 
tail  what  wc  expect  in  our  summation,  and  v/hlle  it 
contained  some  inaccuracies  because  we  had  to  prepare 
it  very  ouickly,  still  that  is  added  information  given 
to  the  accused,  and  I  think  those  very  things  make 

this  case  come  within  the  category  of  the  unusual 

\ 

one  that  I  claim. 

iuR.  FlTiNLSb :  The  thing  on  the  opening  state¬ 
ments  is  that  for  the  most  part  they  dealt  with  general 
phases  and  didn't  deal  so  much  with  individuals. 

mil.  KEENAN:  But  what  deals  with  the  individ¬ 
uals  will  largely  have  to  do  with  the  evidence,  and 
surely  that  is  as  apparent  in  the  record  for  you  as 
it  is  for  us.  And  v/hile  wc  have  the  over-all  task 
with  about  four  or  five  less  —  with  less  than  four  or 


five  men  working  on  this,  you  have  double  the  number 
of  American  counsel  that  we  have  presently  in  this 
case;  and  v/e  have  the  job  of  doing  the  whole  business 
and  you  people  can  divide  the  Job  among  your  various 
accused.  None  of  you  h^ve  more  than  tv'o. 

bPi.  LOGaNs  Don't  you  have  counsel  from  the 
other  nations,  hr.  Keenan? 

KEENAN:  I  am  including  those  that  are 
working  on  this  summation  now. 

^R.  LOGAN:  We  only  have  twenty  American 
counsel,  and  yotxo  have  ten  ..mericans  and  counsel  from 
other  nations. 

x^R.  KEENAN:  How  many  we  have?  V/e  have 
none  from  New  Zealand;  v/c  h  ”0  one  from  Canada. 
kR.  LOGAN:  Is  that  right? 
uR.  KEENAN:  V/e  have  one  from  Australia. 
Those  who  are  working  on  the  summation  are  the  ones 
I  am  talking  about,  nnd  naturally,  when  you  do  have 
a  summation  of  this  type,  to  get  together  and  have  it 
consistent  to  a  pattern,  it  has  to  be  presented  to  a 
fc-w  men  in  the  later  stages.  You  can  have  a  good 
deal  of  help  in  getting  the  details  as  to  various 
acc-wed,  but  even  that  h: s  to  be  reviewed  and  checked 
and  brought  into  harmony  with  the  rest  of  the  state¬ 
ment  so  that  it  doesn't  permit,  hr.  President,  of  a 
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great  uany  uen  working  on  it  r.t  this  stage  because  v/e 
have  to  face  its  preparations  and  completion  at  the 
end  of  the  testimony. 

*uR.  LOGaN:  jur.  Keenan,  I  don't  think  there 
is  anyone  in  this  room  who  v ill  take  issue  with  tho 
proposition  that  it  is  a  tremendous  task  for  both  the 
prosecution  and  defense.  Wc  have  problems  the  same 
as  you  have.  Ours  perhaps  way  be  even  greater  than 
yours  because  uany  of  us  have  to  follov/  the  evidence 
going  in  nov;  as  it  affects  our  accused,  spend  time  in 
court.  Ve  just  can't  spend  it  in  the  office.  I 
sympathize  with  you  because  -- 

ill,  KEENAN:  I  think  you  certainly  have  that 
difficulty,  too. 

uR.  LOGAN:  V.e  v/on't  know  what  all  the  evi¬ 
dence  is  —  v/e  are  in  the  same  position  —  until  the 
document  is  offered  and  the  last  witness  has  testified. 

MR.  KEENAN:  I  think  it  has  been  notable,  mr, 
Logan,  that  there  has  not  been  very  much  evidence 
that  will  affect  the  other  accused  in  the  final  pre¬ 
sentation  of  the  defense.  There  nay  be  considerable 
in  effect  but  not  very  much  in  volume*  Let  me  put 
it  that  way. 

iuR.  LOGAN:  Still,  it  takes  our  time. 

iuR.  BRANI.ON:  So  that  I  might  understand 
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this*  the  purpose  of  the  meeting  today,  *tr.  Keenan, 
vas  that  you  were,  reversing  yourself  from  what  you 
snid  the  last  time  and  are  scying  that  you  will  not 
be  able  to  give  us  these  documents. 

t»R.  KEENaN:  If  that  is  true*  r.nd  you  can 
ta-ce  that  interpretation  of  uy  statement  if  you  v:ish* 
thc  Purpose  is  now  that  there  will  be  no  more  rever¬ 
sals  'nd  no  misunderstanding,  that  we  will  stand  upon 
our  strict,  legal  rights*  and  v-e  will  present  our 
document  when  we  are  rcauir<-d  to  by  the  Court.  And 
\ ith  that  spirit  of  the  accused*  if  that  is  the  give 
arid  take*  we  won't  do  anything  before  that  time, 
iuR.  FURNESS:  I  don't  think  it  is.  As  I 

understand  you,  yo»  will  do  your  best  to  comply  with  _ 

—i.  KEENaN:  I  see  the  danger  of  attempting 
►  informally  to  comply  and  lighten  the  other  man's 

burden.  But  then  it  cane  to  a  point  in  the  tenta¬ 
tive  meeting,  as  I  understood  what  it  was*  when  we 
were  asked  again  to  go  out  and  see  v/hat  the  mechani¬ 
cal  difficulties  were  and  come  back  and  report  it, 

I  have  never  been  afraid  to  reverse  myself.  I  have 
been  reversed  many  times  in  life  by  others  and  by 
myself,  oo,  let  it  be  your  way:  %c  are  reversing 
our  estimate.  Yes,  we  find  that  it  is  impractical 
to  comply  with  it.  Therefore*  we  can't  do  it,  and  we 
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arc  giving  you  as  reasonable  a  notice  ns  possible. 

w..  BROOKS:  iur,  Keenan,  on  the  mechanical 
difficulties,  if  it  *  s  in  the  processing  of  this,  the 
uachinery  ve  have  night  be  of  assistance  to  you.  be 
have  sone  machinery  that  is  not  being  used  that 
raight  be  utilized,  and  ve  would  be  V7illing  to  make 
an  offer  of  any  available  machinery  v/e  have  for 
processing  documents,  if  that  is  neccss  ry. 

mR.  KFENhN:  ’  ell,  the  processing  has  to  do 
more  with  the  processing  in  men's  minds.  The  mechani¬ 
cal  end  of  it  is  not  so  difficult.  Thank  you  very 
much  for  your  offer. 

wR.  LOGaN:  key  I  make  this  statement V  I 
still  think  that  the  position  v;e  took  at  the  two 
.previous  meetings  is  the  same,  that  it  didn't  make 
any  difference  whether  prosecution  went  first  and 
prosecution  rebut  or  the  other  way  around  but  I 
submit  that  the  Tribunal  of  its  own  volition,  if  it 
can  see  it  our  way,  can  take  any  steps  that  it  night 
have  in  mind  to  afford  the  prosecution  and  defense  the 
opportunity  to  present  these  documents  and  summations 
in  a  logical,  scholarly  manner  even  if  more  time  is 
necessary.  I  think  that  that  should  be  done  in  a 
case  of  this  nature. 

iuR.  BRANNON:  bell,  *.r.  Keenan,  please  do 
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not  misunderstand  me.  I  an  not  criticizing  you.  I 
an  merely  stating  the  defense  position,  and  I  urge 
the  Tribunal  to  recognize  this.  V.e  want  the  right 
to  answer  the  prosecution.  A  fact  nay  be  a  fact,  but 
an  interpretation  of  that  fact  will  vary.  If  the 
prosecution  desires  to  interpret  it  one  way,  vc  nay 

^  wish  to  argue  the  other  interpretation.  I  think  that 

is  our  right,  and  that  is  their  burden:  to  proceed 
*  with  the  evidence,  rnd  we  shall  answer  it.  That's 
all  ve  are  asking. 

I  know  these  meetings  arc  informal,  and  I 
know  that  Y"hat  we  say  doesn't  bind  us,  but  that  is 
the  position  of  the  defense,  and  that's  the  main  point 
that  we  want  to  make:  In  any  way  that  it  can  be  worked, 
we  will  be  most  cooperative. 

4*  uiR.  KEENAN:  I  think,  *«r.  President,  th’t 

the  fact  is  so  clear,  that  the  theory  of  this  prose¬ 
cution  is  clearly  set  forth  in  the  Indictment.  I 
don't  think  that  the  accused  have  the  right  to  wait 
and  to  learn  what  our  interpretation  of  the  lav;  is, 
or  our  particular  manner  of  putting  our  interpreta¬ 
tion  or  contentions,  and  then  study  that  and  then 
come  back  in  a  trial  of  this  nature.  That,  of 
course,  will  be  for  the  Court  to  determine.  But  I 
sincere-ly  protest  that  I  thinlc  that  is  not  the  spirit 


of  this  Charter.  It  13  not  the  method  in  which  a  lav/ 
suit  of  this  type  should  bo  tried,  and  I  can  envisage 
a  tremendously  long  delay  if  that  were  carried  out. 

Ye  have  an  alternative.  This  Court  can  tell 
us  to  go  forv/ard  and  direct  us,  and  v/c  can;  and  I 
suppose,  following  the  American  practice,  it  would 
have  the  right  to  determine  how  much  of  our  allotted 
time,  if  v/c  had  an  allotted  tine,  we  could  employ, 
we  must  employ,  in  the  initial  statement,  or  it  night 
say  to  uf,  wo  want  the  case  thoroughly  covered,  as  it 
frequently  has  been  stated  in  domestic  trials.  But 
the  prosecution  has  the  right  to  close  a  case.  That 
is  clearly  recognized  in  this  Charter.  We  arc  not 
really  being  given  that  right  in  this  case.  It 
doesn't  mean  anything  because  we  will  have  to,  for 
the  purpose  of  the  Court,  as  we  see  it,  recognizing 
that  we  could  make  our  initial  statement  as  brief  as 
we  please;  and  v/e  could  save  what  we  have  for  the 
conclusion.  But  that  isn't  the  type  of  enterprise 
we  are  in.  \  e  are  quite  willing  to  state  everything 
that  we  have  at  one  tine  in  as  erudite  a  manner  as  we 
know  how  and  lodge  it  with  the  Court  for  whatever 
assistance  it  has  to  the  Court.  It  isn't  the  prac¬ 
tice  to  make  a  summation  for  the  assistance  of  the 
accused.  That  is  a  new  concept.  Our  summation  is 
for  the  assistance  of  the  Court.  There  is  a  gross 
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nils  conception,  I  think,  in  that* 

mFt.  BRANNON:  No  misconception.  We  are 
answering  for  the  convenience  of  the  Tribunal,  and 
I  think  it  was  one  of  the  Justices  that  said  he 
would  personally  like  to  have  it  done  that  way,  like 
to  hear  our  answer  to  the  charges. 

*uR.  BROOKS:  If  we  don’t  answer  it,  the 
Tribunal  would  have  to  take  that  Job  for  itself  and 
would  have  to  go  into  detail  and  study  that*  And 
I  think  it  would  be  of  great  assistance  in  answering 
to  have  the  defense  do  that  groundwork  and  lay  what 
they  consider  is  the  interpretation  and  the  correct¬ 
ness  of  the  record  before  the  Tribunal  for  its  con¬ 
sideration.  It  would  save  then  innumerable  tine,  and 
they  would  be  convinced  that  the  job  had  been  done 
thoroughly, 

p 

idR.  HORWITZ:  May  I  say  something  here  about 

this  matter  for  the  defense?  I  have  been  working  on 

% 

this  natter  nov  for  over  the  past  three  months.  If 
anybody  has  the  idea  that  he  can  start  writing  his 
summation  for  an  individual  after  seeing  the  prose¬ 
cution’s,  whether  it  be  given  before  we  deliver  it  or 
during  the  tine  or  a  few  days  before  that  part  is 
delivered  in  court,  that  he  can  start  then  to  prepare, 
then  he’s  got  a  nighty  bad  shock  coning.  This  case 
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is  too  biij  to  do  that. 

mR.  LOGaN:  way  I  answer  that  right  away? 

I  don't  think  there  is  anybody  in  the  defense  v/ho 
has  any  such  idea. 

iiR.  HOHWITZi  Listening  to  the  conversation 
that  has  been  going  on  today,  I  have  a  very  definite 
impression  that:  first  we  want  to  see-  what  the 
prosecution  has  to  say,  and  then  we  arc  going  to 
decide  what  wo  have  to  say.  ¥our  problem  is  not 
going  to  be  very  complicated  because-  you  can  antici¬ 
pate  a  lot  and  prepare  your  draft;  and  then,  if  the 
prosecution  hasn't  said  something  on  a  point  you 
have  raised,  you  can  cut  it  out.  If  they  have  said 
something,  you  can  add  it. 

ijR.  LOGAN:  That's  the  way  we  arc  all  work¬ 
ing  on  our  summations  at  the  present  tine. 

mR.  BRANNON:  I  think  we  arc  following  that, 
r .  Horvitz,  exactly. 

iiIR.  LEVIN:  I  do  know,  Kr.  Horv.itz  and  iur. 
Keenan  and  gentlemen,  that  some  of  the  defense  already 
have  their  drafts  in  quite  complete  form,  and  it 
will  be  completed  as  soon  as  the  case  is  concluded. 

iiT.  Keenan,  do  I  understand,  in  your  rever¬ 
sal  of  position,  that  you  reversed  the  position  you 
stated  today,  that  on  such  parts  of  the  summation  as 
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are  completed  you  will  place  in  the  hands  of  the 
individual  accused;  that  you  will  not  do  that  nor? 

t£R.  KEENAN:  I  find  this:  that  that  is 
going  to  be  the  very  last  part  of  our  work  logically. 
It  is  going  to  cone  very  close  to  the  end.  It  Isn’t 
so  nuch  a  reversal  of  ny  position,  call  it  that  — 

LEVIN:  You  called  it  that.  That’s  why 
I  called  it  that.  I  didn't  consider  it  that, 

i»0.  KEENAN:  The  fact  that  I  don't  rant  to 
mislead,  first  of  all,  the  Court,  and  I  don't  want 
to  nislcad,  with  great  respect,  a  single  one  of  the 
learned  counsel  for  the  accused.  I  don't  v/ant  then 
to  bo  under  any  misapprehension.  I  know  the  order 
of  our  presentation,  and  I  know  that  it  is  a  danger¬ 
ous  thing  to  make  a  commitment  because  we  may  vmnt  to 
make  some  changes  in  our  arrangement  because  we  learn 
things  as  we  go  on.  \le  discuss  them  afternoons  and 
evenings,  and  we  get  different  views,  and  we  feel 
that  our  chief  obligation  is  to  get  that  completed 
document,  mr.  Levin,  to  the  Court. 

Wo  feel  that  we  have  no  obligation  unrier  the 
sun  to  our  friends  on  the  other  side  of  the  table, 
none  whatever,  and  we  feel  that  what  we  try  to  do 
in  the  interest  of  brevity  and  of  cooperation  is  so 
apt  to  be  misunderstood  and  misconstrued  that  an 
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arc  completed  you  will  place  In  the  hands  of  the 
individual  accused;  that  you  will  not  do  that  now? 

jfR.  XEINANs  I  find  this:  that  that  is 
going  to  be  the  very  last  part  of  our  work  logically. 
It  is  going  to  cone  very  close  to  the  end.  It  isn’t 
so  nuch  a  reversal  of  r.y  position,  call  it  that  — 

iffi.  LEVIN:  You  called  it  that.  That's  why 
I  called  it  that,  I  didn't  consider  it  that, 

uO.  KEENAN:  The  fact  that  I  don't  v»nnt  to 
nislead,  first  of  all,  the  Court,  and  I  don't  want 
to  nislead,  with  great  respect,  a  single  one  of  the 
learned  counsel  for  the  accused,  I  don't  want  then 
to  bo  under  any  nisapprehension.  I  know  the  order 
of  our  presentation,  and  I  know  that  it  is  a  danger¬ 
ous  thing  to  uake  a  commitment  because  we  nay  want  to 
nakc  some  changes  in  our  arrangement  because  wc  learn 
things  as  y/c  go  on.  V/e  discuss  then  afternoons  and 
evenings,  and  we  get  different  views,  and  we  feel 
that  our  chief  obligation  is  to  get  that  completed 
document,  iilr.  Levin,  to  the  Court. 

Wc  feel  that  v/e  have  no  obligation  under  the 
sun  to  our  friends  on  the  other  side  of  the  table, 
none  whatever,  and  v/e  feci  that  what  wc  try  to  do 
in  the  interest  of  brevity  and  of  cooperation  is  so 
apt  to  be  misunderstood  and  misconstrued  that  an 
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effort  to  be  cooperative  is  apt  to  mislead  in  some 
regard.  I  want  to  avoid  it,  in  other  v.ords.  I  don't 
have  to  do  it,  and  I  feel  that  I  night  be  led  into 
making  definite  count tnents  that  we  couldn't  fulfill 
in  spirit  as  veil  as  in  letter.  I  would  rather, 
therefore,  make  none,,  and  I  an  reversing  myself  to 
that  extent. 

ACTING  PRESIDENT:  In  other  v/ords,  you  are 
willing  to  cooperate  but  not  willing  to  specify  just 
ho v/  you  will  cooperate. 

iiIR.  BRANNON:  m r.  President,  if  we  sat  in 
the  courtroom  and  heard  the  prosecution  make  its 
argument,  not  knowing  in  advance  what  they  were 
going  to  say,  and  vc  are  given  the  privilege  then  to 
speak  extemporaneously  after  reading  our  other  argu¬ 
ments,  we  would  be  achieving  the  sane  end  that  arises 
in  the  American  practice,  but  that  would,  be  a  long 
process:  the  red  light,  the  interpretation.  It 
would  be  impossible  to  do  that.  We  don't  ask  an 
added  advantage.  We  v/ill  be  glad  to  do  it  that 
way  if  it  were  humanly  possible  to  do  so,  but  it  is 
not  possible,  and  I  don't  think  i*Ir.  Keenan  would  say 
that  it  was  possible  for  us  to  do  that.  Anr*  yet  that 
is  the  advantage  that  defense  counsel  have  in  the 
United  states,  the  only  practice  that  I  am  familiar 
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with, 

iiR.  KEENhN:  They  don't  have  it  in  New  York 
State;  they  don't  hove  it  In  Pennsylvania.  Those  are 
the  two  largest  states  in  the  union, 

LEVIN:  They  have  it  largely  throughout 
the  Hiddlevcst, 

iCi.  KEENaN:  I  don't  think  this  Court  is 
too  .ouch  interested  in  what  we  have  in  any  particular 
country. 

iih.  JUS1  ICE  HOLING:  i.*r,  President,  I  would 
like  to  have  sou e  certain  information  of  the  Chief 
Prosecutor,  ’./hen  you  start  your  argument  in  sunna- 
tion,  are  you  then  ready  with  your  whole  brief?  Is 
that  processed  and  delivered  to  the  Court  and  to 
the  counsel? 

l'iR.  KEENAN:  That  is  our  plan,  yes,  iir. 

Justice, 

uR.  JUSTICE  ROLING:  So,  when  you  begin  your 
summation,  that  will  take  about  twelve  days,  and  at 
the  end  of  those  twelve  days  you  will  deliver  to  the 
Court  and  counsel  the  whole  summation,  or  will  you 
deliver  it  in  pieces? 

UR.  KEENAN:  Well,  I  think  that  is  a  fair 
question,  mr.  Justice.  V.'hat  we  want  to  do  is  to  have 
our  document  entirely  couple ted  before  we  start  to 
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deliver  any  of  it.  But  we  ar^.  »  orking  at  a  disadvan¬ 
tage  because  —  I  don't  say  this  to  irritate  anyone-  — 
v/e  have  planned  to  comply  v/ith  the  Charter  as  ve  read 
it,  and  v/e  have  taken  a  good  deal  of  tiae  and  having 
a  good  deal  ncre  detail  than  we  would,  perhaps,  have 
otherwise.  I  don't  know  whether  the  Court  has  made 
£  an  order  for  us  yet  to  deliver  the  document  pro¬ 
cessed  before  v/e  start  to  read  any  of  it.  I  would 

like  to  know  whether  that  order  is  to  be  r.ade.  If  it 

is,  it  is  possible  that  v/e  might  have  a  few  days 
interim  because  it  stands  to  reason  that  there  will 
be  some  evidence  that  v/e  will  —  evidence  offered 
that  we  v/ill  not  know  whether  it  will  be  accepted  by 
the  Court  or  not.  We  are  even  trying  to  make  provi¬ 
sions  for  that,  to  include  it  and  delete  it  if  not 
used.  But  it  presents  a  serious  problem  for  the  one 
who  has  to  go  first  to  get  a  completed  document  be¬ 
fore  he  starts  to  rerd  any  of  it.  I  wouldn't  like  to 

bind  myself  on  it,  and  v/e  haven't  yet,  as  I  under¬ 

stand,  been  directed  by  the  Court  to  deliver  a  full 
document  processed  before  v/e  start  to  read  any  of  it. 

rnr.  Horwitz  suggests  that  the  mechanics  of 
that  will  make  it  very  difficult  to  comply  with  such 
an  order,  and  that  is  an  inanimate  thing  that  doesn't 
have  to  deal  with  our  good  will. 


*.Su  rTr.NLES:  If  you  have  a  fev;  days  between 


the  completion  of  the  others  and  the  start  of  the 
summation,  will  it  be  mechanically  impossible? 

.Ji.  HOIiV/ITZ:  Yes.  It  is  not  a  question 
solely  of  a  fev:  days. 

*Ji.  JUSTICE  lucDOUGnLL:  If  it  takes  twelve 
days  to  deliver  it,  and  you  had  ten  days  intermission, 
then  it  will  be  bound  to  be  ready,  surely. 

.S>.  HOHV/ITZ:  But  we  don't  need  ten  days 
intermission.  That  will  cause  more  delay.  Ve  can, 
however,  have  the  first  half  of  the  document  assuredly 
ready  when  v.e  start  to  deliver  immediately .  And  while 
that  is  being  read,  the  others  can  be  started  in 
bein..  prepared.  The  only  thing  is,  ve  do  not  wish 
to  commit  ourselves  that  —  let's  say  we  begin  on 
January  15,  and  on  the  morning  of  January  15  we  have 
everything  completed,  .here  may  be  mechanical  delays 
which  r^y  require  us  to  have  four  or  five  days  extra 
before  ve  get  to  the  second  part  of  it. 

i.R.  JUSTICE  iicDOUGALL:  I  understand  that. 

x'Jl.  KEENAN:  We  arc  not  asking  for  any 
interin.  V.e  have  not  yet,  and  I  want  to  see  if  v;e 
can  preserve  our  record  in  this  long  trial.  It  means 
something  to  us. 

uR.  JUSTICE  iicDOUGrtLL:  We  can  put  it  this 
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ray:  that  you  would  alraost  certainly  have  your 
brief  or  your  summation  or  closing  address  fully 
completed  and  processed  five  days  before  you  termin¬ 
ate  the  reading  of  it, 

uR.  HORV.'ITZ:  That,  I  think,  could  be  a  safe 
assumption. 

JUSTICE  «*cDOUGhLL:  And  at  that  tine 
you  would  be  prepared  to  deliver  it  to  defense  coun¬ 
sel,  if  it  is  all  completed, 

HOEVJTZ:  Parts  of  it  v/ill  have  been 
delivered  to  them  beforehand, 

I**!!.  JUSTICE  uc  DOUG  ALL :  I  aa  talking  about 
the  whole, 

wR.  HORY.'ITZ:  The  latter  part? 

*Jt.  JUSTICE  i.cDOUGALL:  Yes. 
uR,  H0RV7ITZ:  I  think  that  could  be  done,  yes, 
MR.  JUSTICE  «cDOUGaLL:  So  that  would  give 
at  least  a  week  and  some  a  great  deal  nore,  Now,  in 
viev  of  v/hat  ulr,  Keenan  said,  which  is  eminently 
reasonable,  and  v.ith  which  you  all  seen  to  agree, 
which  is  also  eminently  reasonable,  that  your  closing 
addresses  will  be  prepared  long  beforehand  and  only 
subject  to  supplementation  or  slight  modification, 
having  regard  to  vhat  you  read  in  the  prosecution 
brief,  a  week  would  be  a  reasonable  time  in  which  to 
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pernit  any  changes  for  number  one  and,  certainly, 
plenty  of  time  for  the  others.  Is  that  unreasonable? 

LR.  BLE\  ETT:  That  seens  right. 

U>.  JUSTICE  ucDOUGaLL:  On  what  ^.r.  Ilorv.itz 
and  -r.  Keenan  say,  we-  rill  take  i*r.  memonus,  who  is 
number  one;  h<-  rill  have  it  at  least  six  days  before 
he  has  to  address  trie  Tribunal.  And  the  lower  you 
are  dovn  on  the  alphabet,  the  longer  you  will  have  it. 
Now,  surely  that  rill  be  time  enough  to  make  any 
modifications  in  your  .already  prepared  address.  That 
is  why  I  asked  i.r,  Hor'  itz  when  the  last  page  would 
be  processed,  for  delivery,  and  that  would  be  within 
a  day  or  so. 

ioR.  HORV.ITZ:  That  is  v  ithin  the  latest  be¬ 
cause  I  hope  to  have  it.  all  done  at  one  time. 

AELNAN:  ..e  won't  make  any  commitments. 

*£»•  JUSTICE  iucDO'JGi.LL:  I  an  trying  to  make 
sure  that  the  defense  will  have  enough  without  any 
danger  of  interruption. 

*>iR.  BROOKS:  i^r.  Justice,  that  would  be  true 
as  to  our  rough  draft.  But,  as  to  a  processed  argu¬ 
ment  in  the  numbers  that  we  have  to  process,  we  would 
have  a  tremendous  burden  there  on  the  machinery.  It 
is  crippled  by  loss  of  some  of  the  efficiency  of 
the  machines  from  breaking  dovn. 
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aR  .  JUSTICE  uicDOUGALL:  By  that  tine  the 
prosecution,  having  conpletad  their  processing,  could 
lend  you  some  of  their  facilities. 

i«R.  KLiJE.N:  I  would  say,  practically  all  of 
it.  We  would  need  a  little  something, 

ixlR .  BRANNON*  Hoy:  docs  that  sound  to  ctfense 

counsel? 

uJ\.  BLEtfETT*  That  sounds  all  right  to  me. 

I  am  satisfied. 

xJt.  BRANNON:  I  would  think,  then,  it  would 
be  merely  a*  technical  matter,  that  is,  whether  or 
not  v/e  could  process  within  that  period  of  time. 

iiR.  JUSTICE  HcDOUGaLL:  Well,  the  processing 
would  only  amount  to  some  changes.  It  wouldn’t  amount 
to  a  complete  reading. 

Ut.  BRANNON:  It  might. 

aR.  JUSTICE  ilcDOUG.  LL:  It  might  be  the  odd 
case.  But,  by  and  large,  it  wouldn't  be  a  heavy 
problem  because  you  neve"  could,  as  mr.  Horwitz  said, 
your  brief  or  speech  must  be  prepared  long  before  you 
see  the  prosecution’s. 

BRaNNON:  We  are  working  on  it. 
nJPi.  JUSTICE  wcDOUGaLL:  I  know.  And  all 
you  would  have  to  face  would  be  changes  on  it,  addi¬ 
tions,  supplementations  or,  possibly,  some  deletions. 
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The  deletions  wouldn't  have  to  be  reprocessed.  They 
could  be  scored  out  for  that  natter. 

-iR.  LOGiiN:  I  think  that  would  apply  to  a 
majority  of  the  defense,  but  there  are  some  except¬ 
ions. 

JUSTICE  lcDOUGaLL:  Well,  if  there  are 
any  special  cases,  they  can  always  be  met;  but  v/e 
are  trying  to  neet,  from  a  practical  point  of  view, 
the  problens  of  both  sides,  and  it  looks  to  ne,  from 
what  the  prosecution  says,  that  there  should  be  no 
real  difficulty.  Exceptional  cases  will  have  to  be 
ret  when  they  coue  up.  And  it  night  even  Lean,  in 
some  cases  there  vill  be  a  change  in  the  order  of  the 
defense  addresses  because  some  night  be  ready  and 
others  not.  That  you  could  arrange  yourselves. 

lR.  BRaNNON:  Yes,  wc  discussed  that  today. 
That  may  happen. 

uR.  JUSTICE  i-cDOUGi.LL:  I  don't  think  there 
would  be  any  serious  objection  on  the  Court's  part 
rather  than  just  sit  around  doing  nothing. 

ACTING  PRESIDENT:  Does  anyone  else  h^ve 

« 

any  ideas? 

wR,  KEENaN:  No  one  has  suggested  yet  the 
reverse  of  the  proposition  that  as  soon  as  the  entire 
draft  of  the  defense  is  completed  that  it  might  be 
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turned  over  to  the  prosecution  to  shorten  some  of  the 
things  it  vould  sny.  That  hasn't  even  been  considered 
here  yet, 

JUSTICE  JcDOUGnLL:  It  hasn't  been 

asked  for. 

*R.  KEENAN:  I  am  suggesting  It  at  this  time, 
H  uJl.  BROOKS:  I  have  one  now,  ur.  Keenan, 

If  you  can  make  as  much  of  it  as  I  can,  you  might 
be  a  big  help  to  me, 

iiJt,  KEeNaN:  I  will  say  this:  There  have 
been  several  instances  when  the  defense  counsel  have 
gon.  out  of  their  way,  especially  when  they  have  had 
very  long  documents  for  their  accuse.’,  and  turned  them 
over  long  before  they  were  required  by  the  Court  rules, 
and  they  have  been  very  helpful  to  shorten  the  pro¬ 
'll  ceedings  of  the  Court.  It  was  very  much  appreciated, 

and  I  am  sorry  that  I  feel  unable  to  make  any  more 
definite  commitments  than  I  have  raad.e.  But  I  have 
responsibility  under  this  Charter  that  we  will  per¬ 
form  that  which  I  say  we  will  do,  so  I  think  we  will 
stand,  on  our  latter  statement. 

idR.  JUSTICE  LacDOUGiiLL:  The  present  under¬ 
standing  which,  seems  to  be  good,  sound  common  sc-nsc, 
is  satisfactory  to  all  concerned, 

I 

ACTING  PRESIDENT:  I  think  the  defe-nse 
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counsel  will  be  willing  to  cooperate  along  your  last 
suggestion  ns  much  ns  they  can. 

UR.  LEVIN:  I  am  sure,  Ur.  President ,  they 
will.  I  can  speak  only  for  myself.  But,  if  I  had 
my  draft  ready,  I  would  be  only  too  glad  to  hand  it 
to  iur.  Keenan.  I  gave  ur,  Uorgan  SUZUKI 's  statement 
long  before  —  shortly  after  it  was  processed  and 
before  it  was  distributed.  I  know  others  did,  too, 

i-R.  KEfNnN:  One  final  v:ord  from  prosecution 
at  this  meeting,  as  v/e  made  an  estimate  of  about 
twelve  days  beyond  which  we  say  we  will  not  go  and 
we  expect  to  cut  that  dov/n  vis-a-vis  that,  is  there 
any  representation  as  to  the  over-all  time  that  we 
might  fcv.1  sure  that  the  defense  would  not  exceed? 

LOGAN:  We  have  already  stated  that  at 
the  last  meeting.  We  sr.id  thirty  days.  But,  of 
course,  I  don't  know;  it  is  just  a  rough  estimate. 

mR.  HORV  ITZ:  Is  that  thirty  court  days  or 
Just  thirty  days,  i;r.  Logan? 

i.xR.  LOGhN:  At  the  time  I  said  it,  I  had  a 
month  in  min:’.,  but  I  think  it  may  be  a  little  over 
that. 

iiR.  KEENAN:  I  have  a  suspicion,  too,  that 
this  whole  business  will  not  be  as  voluminous  as  v;o 
estimated. 
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wR.  BRaNNON:  I  vas  going  to  say  that,  too. 
V/hen  you  read  the  typev?ritten  page,  General,  it  goes 
much  faster  than  ordinary  speech. 

LOGjiN:  The  mere  fact  that  we  have  to 
v/rite  it  out  cuts  it  down, 

**R.  JUSTICE  iJcDOUGaLL:  Oh,  yes,  V»ell,  that 
^  seems  to  be  — 

lIR,  BRANNON:  I  think  v*G  are  inclined  to 
over-estimate  rather  than  under-estimate. 

/tCTING  PRESIDENT:  Has  anybody  else  anything 

to  say? 

iiR.  KEENaN:  I  ’.ant  to  than!:  you,  ^r.  Presi¬ 
dent,  for  calling  this  meeting  so  that  v;e  can  clear 
up  any  ambiguities  and  misunderstandings. 

wi.  JUSTICE  ^.cDOUGaLL:  Everything  is  cleared 
up.  It  seems  to  be  Quite  clear. 

ACTING  PRESIDENT:  All  right. 

(Whereupon,  at  1650,  the  proceed¬ 
ings  were  concluded.) 
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the  anticipated  argument  thr.t  you  are  going  to  make? 

iiR.  KEENAN:  You  can  refer  to  anything  that 
is  in  the  evidence  and  anything  that  is  in  the  state¬ 
ment  thr.t  is  given  to  you.  That  vould  be  the  purpose 
of  giving  it  to  you,  but  not  for  delay. 

iiR.  LEVIN:  No.  I  ranted  to  be  sure  th\t  I 
understood  what  you  meant  "hen  you  said  not  to  moke 
any  reply. 

iiR.  KELNaN:  Y.hnt  1  expect  from  the  last 
nesting  with  the  Acting  President,  and  I  know  he  is 
only  speaking  in  the  moment,  is  a  tentative  agreement 
with  himself  that  -.hen  v;c  get  through  with  the  taking 
of  this  evidence  that  ve  do  as  in  every  other  case: 
Y/hocvcr  has  the  burden  begin  immediately  the  summa¬ 
tion  vithout  any  hiatus  whatsoever;  whoever  has  that 
burden,  at  the  end  of  the  taking  of  the  testimony, 
it  be  understood  that  he  gets  right  up  and  have  his 
document  prepared,  v/hoever  he  is.  In  the  meantime 
we  will  do  everything  we  can  to  expedite  the  prepara¬ 
tion  of  our  document,  '..hen  wc  do,  without  v/aiting  for 
it  to  be  translated,  we  ’.  ill  be  glad  to  give  a  copy  to 
everyone  of  the  counsel. 

iiR.  LOGaN:  ».ir.  Keenan,  as  I  said  — 
iiR.  kELNaN:  And  you  can  use  any  part  of  it 
for  any  reason  that  you  want  during  your  argurents. 
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rfR,  LOGaN:  As  I  said  at  chc  beginning  of 
this  hearing  today,  to  ne  it  doesn't  ciaie  any  differ¬ 
ence  what  the  order  of  procedure  is  so  long  as  I  have 
an  opportunity  somewhere  '‘.long  the  line  to  ansv/er 
the  prosecution's  summation. 

11R.  JUSTICE  «IcDOUG;iLL:  On  that  point,  uTi 
Logan,  I  Just  went  to  as'e  a  oucstion.  I  urrlerstood 
you  to  say,  Lr.  ^eennn,  that  the  prosecution  would 
have  no  objection  to  the  defense  filing  briefs,  as 
you  call  it. — 

iaR.  KEENAN:  ocactly. 

*J{.  JUSTICE  iicDOUGALL:  --"after  the-  prose¬ 
cution  argument  or  summation  to  cover  such  points. 
That  wouldn't  necessarily  be  read,  but  that  would  be, 
as  far  as  I  an  concerned,  unobjectionable.  In  fact, 

I  would  be  glad  to  have  it  because  then  it  would  give 
us  the  argument  on  the  whole. 

*1 .CLiiNAN:  Ve  would  lilte  to  have  that  a 
bi-lateral  argument  so  that  both  sides  would  have  the 
right  to  file  briefs  on  the  other's  argument. 

iiR.  LOGaN:  It  is  your  answer.  If  v:e  go 
first,  you  arc-  answering  us. 

Jrt.  KLLNAN:  Yes,  but  in  the  event  there  are 
briefs  filed,  ve  will  assume  that  you  nay  have  some 
natters  —  oh,  yes,  it  could  well  be  that  after  you 


get  through  with  your  aunreatlon  and  after  re  get 
through  with  our  summation  that  you  would,  file  a 
brief  in  which  something  would  be  grossly  distorted, 
and  ve  wouldn't  rant  that  to  occur,  v/ould.  have 
the  right  to  set  forth  our  views,  too.  That  wouldn't 
ham  you  because  we  rill  have  already  stated  our 
entire  case  as  re  saw  it.  You  rill  have  stated 
yours;  you  will  have  answered  any  points  you  have 
to  answer  with  us;  and  that  would  give  us  the  right 
to  reply  in  hind  which  everyone  of  you  hnow  is  the 
prevailing  rule  in  all  your  jurisdictions:  the 
right  of  the  one  bearing  the  burden,  in  this  case 
the  prosecution,  to  open  and  close.  And  that  is 
all  it  does,  and  it  is  eminently  fair. 

*3.  HORV/ITZ:  Can  I  point  out  one  fact  to 
Jr.  Logn?  Our  summation  is  being  prepared  now  and 
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will  be  finished,  we  hope,  oefore  you  have  your  sum¬ 
mations  prepared  and  delivered.  Therefore,  in  order 
to  answer  your  arguments  we  have  to  anticipate  them, 
toe  really  have  no  opportunity  at  any  time  to  meet 
the  arguments  that  you  may  raise  unless  v.e  have  the 
right  to  file  a  brief  in  the  summation,  except  to 
anticipate  arguments  that  we  believe  you  will  raise 
because,  the  thing  is  so  big,  we  cannot  wait  until  you 
deliver  your  arguments  in  order  to  vrice  ours.  We 


have  an  over-all  problem  that  has  got  to  be  done  now 
before  v.-e  hear  one  word  that  you  say,  so  that  we 
have  the  problem  of  anticipating  your  arguments  even 
though  v  e  hove  the  right  to  speak  last.  Vc  really 
ore  not  answering  you  at  all.  V.e  are  answering  you 
in  accordance  with  the  way  re  think  you  are  going 
to  raise  certain  matters,  but  we  are  actually  not 
answering. 

ioR.  KEiifAN:  That  is  the  reality  of  it, 
BRANNON:  Yhy  would  you  object  to 
switching  it  around  the  other  way  then? 

uR.  KEENAN:  I  have  given  my  reasons  al¬ 
ready. 

I 

iiR.  BRaNIvON:  Air.  President,  we  had  a  meet¬ 
ing  today,  quite  a  number  of  the  defense  counsel, 
in  regard  to  your  memorandum,  and  I  made  some  notes 
here  which  I  might  save  you  a  lot  of  time  if  you  will 
allow  me  to  read  because  I  think  it  represents  a 
majority  of  defense  opinion,  Would  you  care  to 
hear  it? 

aCTING  PRESIDENT :  Go  ahead. 

wR.  BRANNON:  "It  is  so  elementary  as  to 
hardly  be  worthy  of  mention  that  the  prosecution  is 
charged  with  the  burden  of  proving  its  case  and 
going  forward  with  the  evidence.  The  defense  is 
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always  entitled  to  answer  the  prosecution's  evidence. 
It  likewise  follows  that  at  the  time  of  summation 
or  final  argument  it  is  only  fair  that  the  defense 
be  apprised  of  the  prosecution's  contentions  and 
how  it  construes  the  evidence  that  has  been  pre¬ 
sented.  The  defense  then  has  a  chance  to  answer  step 
by  step  not  only  the  evidence  of  the  prosecution  but 
its  contention  of  what  that  evidence  has  proven. 

"Thereafter,  the  prosecution,  because  it 
does  have  the  burden  of  proof,  may  rebut  the  defense 
argument  to  its  original  summations.  I  believe  the 
Supreme  Court  of  the  United  states  of  America  clearly 
sets  forth  this  theory  for  its  rules  of  procedure  and 
provides  that  the  appelant  who  hes  the  burden  of 
proceeding  v.’ith  his  appeal  argue  first.  Nothing 
could  be  simpler  or  more  understandable  than  this 
principle  of  jurisprudence  that  the  defense  need  only 
meet  the  evidence  and  allegations  of  the  prosecution 
and  that  they  be  given  the  right  to  do  so.  To  adopt 
the  procedure  set  forth  in  this  Charter  is  to  give 
the  prosecution  the  right  to  present  its  evidence- 
first  and  last,  to  hear  the  defense  argument  and  to 
then  answer  it  and  go  on  with  its  explanation  of  what 
the  evidence  has  proven. 

"Such  an  obvious  disadvantage  should  noc  be 
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tolerated;  and,  if  it  demands  that  an  appeal  be  made 
to  the  Supreme  Commander  to  amend  the  Charter,  v'e 
feel  it  is  the  duty  of  the  tribunal  to  request  that 
such  steps  be  ta'sen. 

"as  to  the  length  of  tine  of  the  arguments, 
defense  feels  there  should  bo  no  restrictions.  They 
should  be  trusted  to  confine  their  arguments  to 
essential  natters  and  to  be  expected  to  observe 
the  necessity  for  saving  tine. 

"Some  general  arguments  will  no  doubt  be 
made  by  the  defense  on  behalf  of  all  of  the  accused 
or  the  majority  thereof.  Th r  men  who  make  these 
arguments  reserve  the  right  to  later  make  individual 
arguments  in  favor  of  their  respective  clients.  To 
follow  any  other  procedure  would  be  for  then  to  sac¬ 
rifice  the  valuable  time  they  possess  in  favor  of 
the  group  as  a  whole. 

"As  to  submission  of  arguments  on  briefs, 
the  defense  unanimously  agrees  that  they  should  be 
given  the  unrestricted  right  to  fully,  orally  argue 
their  case  and  to  submit  briefs  in  support  if  they  so 
desire  but  that  under  no  circumstances  should  they  be 
hampered  in  any  v-y  toward  noicing  a  full  oral  argument." 

i.Ir.  Logan  touched  on  the  first  matter. 

•  At  any  rate,  that  is  the.  contents  of  our. 
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discussion  to  date,  and  I  said.  I  believe  it  repre¬ 
sents  the  best  majority  of  the  defense. 

mR.  KEENAN:  I  have  to  say,  mr.  President, 
in  reply  to  that,  that  the  proceedings  in  this 
courtroom  have  shown  that  not  all  of  the  counsel  have 
been  as  time  conscious  as  the  memorandum  read  would 
indicate  and  that  there  ought  to  be  some  definite 
limitation  placed  upon  the  period  of  time  to  be  con¬ 
sumed  by  prosecution  and  defense. 

aCTINu  PRESIDENT:  That  is  my  personal 
opinion.  £  don't  know  how  the  Tribunal  feels  about 
it,  but  you  have  to  put  some  limit  on  it. 

Now,  as  near  as  I  can  figure  out,  the 
prosecution  and  defense  aren't  together  on  anything, 
are  you? 

iiR.  KLi-NaN:  Excepting  that  v;e  agree  that 
the  sensible  procedure  is  to  provide  for  written 
briefs  to  be  filed  and  submitted  to  the  Court.  Do 
we  all  agree  on  that  or  is  there  any  dissent? 

iiR .  BRANNON:  That  it  be  mandatory  or  per¬ 
missible? 

mR.  KEENAN:  Permissible,  within  a  distinctly 
fixed  time  limit. 

iiR.  BRANNON:  Which  in  no  v:ay  restricts  the 
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JR,  KEENaN:  Well,  that  I  would  think  would 
restrict  unreasonable  requests  made  for  unlimited  oral 
arguments,  yes,  because  it  would  provide  a  complete 
answer  to  the  contention  of  any  nan  that  a  failure 
to  permit  him  to  talk  weeks  if  he  sav;  fit  would  pre¬ 
vent  his  accused  from  getting  a  fair  trial.  It  would 
also  answer  any  ouestion  about  the  unfairness  of  not 
permitting  the  defendant  to  give  a  reply, 

JR.  CUNNINGH/uI:  They  handled  that  pretty 
fairly  at  Nuernberg.  They  gave  then  a  court  day 
each  if  they  took  it,  and  very  few  of  then  took 
their  full  tine.  Four  and  a  half  hours:  that's  a 
fair  enough  limitation. 

lJx.  XEENAN:  I  don't  think  that  was  the 
limitation  at  Nuernberg. 

i*R.  LEVIN:  It  was  four  hours.  I  read  it 
in  the  record, 

ACTING  PRESIDENT:  I  would  rather  make  it 
some  other  — 

LEVIN:  Four  hours,  and  each  individual 
vr>s  allowed  not  to  exceed  twenty  minutes  in  making  a 
personal  statement. 

tiR.  CUNNINGHAM:  Ten  minutes  at  the  end,  as 
I  understood  it. 

*jR.  LrviN:  Goering  was  allowed  twenty 
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minutes, 

bR.  KELNaN:  That  is  not  permitted  under 
this  Charter.  It  provides  that  counsel  speak  for 
his  client. 

i.R.  CUNNINGHr.E:  That  is  a  courtesy,  naybe, 
that  re  don't  require,  but  one  court  day  each  or  four 
and  a  half  hours  seems  to  be  an  arbitrary  but  a 
reasonable  time  limit, 

uR.  KEmNnN:  I  think  it  is  outrageously 

long. 

*~R.  CUNNINGHAMS  V.'ell,  they  didn't  use  their 
time.  It  does  away  with  any  complaint  that  they 
haven't  adoaute  time  to  finish. 

jiR.  kEiiNAN:  But  they  didn't  have  American 
counsel  for  defense  over  at  Nuernberg. 

*~R.  CUNNINGHiu-s  That' s  right.  And,  if 
they  did,  they  would  have  •  probably  extended  it 
far  beyond  the  four  and  a  half  hours.  They  would 
have  had  to  limit  to  a  week  instead  of  a  day. 

uR.  LEVIN:  I  think  there  is  one  other  ques¬ 
tion  which  iir.  brannon  nay  have  brought  out,  and  that 
was  the  question  as  to  whether  or  not  --  and  I  think 
it  was  the  concensus  of  the  defense  counsel  —  what¬ 
ever  tir.c  is  permitted  may  be  divided  between  then 
and  Japanese  counsel  as  they  see  fit.  In  other  words, 
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if  I  rant  to  take  a  portion  of  the  argument  in  ny 
ease  and  Dr.  TAXnYAi'JAGI  will  take  another  portion  in 
the  sane  case,  why,  that  would  be  permissible  pro¬ 
vided  v:e  do  not  exceed  that  Unit.  I  nention  that 
especially  —  of  course,  in  relation  to  r.yself ,  but 
particularly  because  it  relates  to  Dr.  TAKaYaNaGI. 

The  Court  has  already  indicated  that  he  would,  be  p^r- 
nitted  to  r.ake  his  legal  argument  which  he  attempted 
to  rialcc  in  connection  with  the  notions  for  disnlss.nl. 

i-R.  KEENAN :  It  didn't  say  whether  we  would 
make  it  orally  or  by  brief,  did  itV 
**R.  LEVIWs  No. 

-Jv.  KEENAN:  It  is  your  suggestion  that  we 
have  t  o  counsel  argue  for  one  :.anV 

LEVIN:  If  they  decide  to  ^o  so. 

*-R.  KELNaN:  I  would  object  to  that. 
i~R.  BRaNNON:  If  v.e  are  allowed  a  set  tine, 
it  would  make  no  difference  -whether  I  talked  or  ny 
Japanese  counsel. 

*.R.  KEENAN:  Yes,  it  would.  It  woul^  nakc- 
a  distinct  difference. 

BRANNON:  Because  vc  would  still  be  en¬ 
titled  to  take  all  of  th- t  tine. 

*R.  KEENaN:  That  is  exactly  what  I  nu  saying. 
If  you  gi^-c  the  defense  an  opportunity  for  a  full  day 


in  court,  it  is  an  unreasonable  period  of  tine.  It 
isn’t  reouired  for  the  discussion  of  the  issues  of 
this  case  at  all,  and  you  know  that  very  veil.  I 
think  it  is  very  likely  that  you  wouldn’t  even  take 
a  part  of  that  tine  for  your  own  nan. 

».R.  BROOKS:  But  in  a  case  like  that, 
there  will  be  a  fev;  instances  where  a  certain  nunber 
of  us  will  not  take  a  full  day,  and  if  each  one  of 
us  is  given  a  full  day,  ve  can  —  the  tine  that  is 
saved  from  each  nan's  case,  Just  an  hour  or  so  on 
each  nan's  case,  could  be  put  in  for  the  tine  to  be 
used  for  general  arguucnts  on  lav;  and  other  — 

aJR.  KEEN/.N:  I  don't  thinlc  that  would  work 
out  at  all.  I  would  think  it  would  an  entirely 
reasonable  procedure  to  suggest  that  the  defense  in 
general  have  the  right  to  one  argument  upon  the  lav/ 
of  the  case,  one  argunent  upon  whether  a  crit.e  has 
been  coMritted  by  way  of  conspiracy  as  generally 
alleged  by  the  prosecution,  an'5  I  think  that  the 
rest  of  it  ought  to  be  addressed  to  the  individual 
accused's  case  whether  or  not  they  were  implicated 
or  involved  by  the  evidence  in  such  crime;  and  I 
think  it  would  be  entirely  proper  to  have-,  perhaps, 
a  full  day  given  for  the  discussion  of  the  law  and 
another  day  given  by  learned  counsel  who  carefully 
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prepare,  themselves  to  claim  that  no  crime  ha:1  been 
committed  on  the  facts.  And  then,  I  thinlc,  thereafter, 
when  that  is  done,  it  becomes  a  simpler  matter  for 
the  rest  of  the  accused  if  they  would  confine  them¬ 
selves  to  the  argument  of  the  involvement  of  their 
own  client. 

I.R.  BROOKS:  What  I  had  in  mind  was,  because 
of  the  variance  bet-  een  some  of  these  cases,  some  men 
might  Dnly  take  an  hour  where  another  one  would  need 
a  day  or  longer  in  an  instance  or  two,  and  in  such 
case,  with  the  number  of  accused  we  have,  that  if 
each  man  was  allowed  a  "’ay  for  his  accused,  we  would 
be  allotted  that  total  time  for  the  defense  and  v;e 
divide  it  among  ourselves  for  general  arguments  and 
individual  arguments,  and  that's  all  the  ti  .e  we  have; 
and  whoever  makes  it,  that  is  im  aterial. 

i-R.  KEENAN:  That  is  exactly  what  I  object 
to,  an"  I  think  it  is  wrong  in  practice  and  in 
theory  because  it  allows  men  who  like  to  talk  to 
have  conferred  upon  them  the  right  of  several  days. 

It  is  antiroly  unreasonable, 

.J\.  BROOKS:  That  would  be  at  the  expense  of 
those  others  — 


.-R.  KSENiiN:  It  is  at  the  expense  of  the 
U.  S.  Government  in  the  first  instance  and  all  of 


these  ri'tions  in  the  Inst  an'.:  the  expense  of  the 
value  of  these  proceedings  unless  re  get  then  termin¬ 
ated  within  a  reasonable  period  of  tine. 

ACTING  PRESIDENT:  That  is  another  thing 
that  the  Tribunal  has  to  consider.  I  thinlc  v/e  have 
got  enough  nor  so  v:e  c*an,  after  v/e  get  the  ninutes 
of  this  neeting  —  I  ar.  now  glad,  that  v/c  did  have  a 
reporter  here,  o.n1.  it  is  not  going  to  be  ’istributed 
until  Monday  —  try  to  get  the  Tribunal  together  on 
Tuesday  afternoon  so  they  will  have  a  chance  to  study 
it;  an-"  later  v/e  can  gat  together  in  another  neeting 
with  you  gentlemen. 

i«R.  LLVINs  I  voul!  li.ee  to  r.a!cc  one  further 
observation  in  reply  to  .ir.  .Cecnan  in  respect  to  the 
suggestion  I  made.  It  would  be  naturally  understood, 
if  there  is  a  division  of  ti  ;c  between  counsel,  that 
the  secon-’  counsel  that  argue-*  his  portion  of  the 
case  would  not  repeat  anything  that  the  first  counsel 
said. 

ACTING  PRESIDENT:  Yes. 

..R.  LEVIN:  In  view  of  the  fact  that  the 
arguments  would  be  -all  written  and  prepvared,  there* d 
be  no  loss  of  tine, 

..P.  KEENAN:  ..ight  I  uaice  one  more  suggestion 
before  we  adjourn,  and  that  is  to  respectfully  aslc  the 
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Court  1 3  give-  consideration  to  the  practice  in 
Nuernberg  where  the  practicalities  of  the  case  were 
given  thought  together  v/ith  the  rights  of  the  various 
accused.  Perhaps  snr.e  of  the;,  r.ight  be  entitled  to 
r.ore  tine  than  others.  But  would  it  be  possible  for 
all  of  the  counsel  for  the  accused  to  get  tog-ther? 
You  have  some  very  able  men  among  you  v:ho  will  take 
the  burden  of  arguing  the  lav;  once  and  for  all  and 
s  one  one  else  arguing  the  ..ojor  oucstion  of  whether 
there  is  a  conspiracy. 

iJl.  CUNKINGHa..:  Wednesday  that  question 
ca.'ic  up,  ..r.  Keenan,  and  you  suggested  one  Lian  or 
two.  We  suggest,  give  us  a  definite  tine  an’  let 
us  divide  that  tine  as  wo  see  fit  in  the  Manner  in 
which  we  consider  Most  effective.  Don't  you  see? 

..R.  KEENaN:  I  think  that's  a  reasonable 
suggestion  to  ’o  it  that  ray.  It  is  not  for  us  to 
even  suggest  to  you. 

BROOKS:  In  other  vor’s,  -r.  Keenan, 
if  we  were  given  a  definite  limit  of  one  day  per  nan, 
then  among  the  group  of  us  we  have  to  agree.  Other¬ 
wise  v;e  have  no  way.  I  have  no  way  of  making  -t. 
Brannon  or  .-r.  Levin  or  anybody  else,  for  example, 
agree  that  he  will  go  and  so  em  else  will  go  and 
take  so  Much  tine.  Ye  have  to  agree.  If  you  say 
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each  nan  has  one  day,  that  Is  for  everything. 

jr,  KEENAN:  Each  nan  having  only  one  day 

is  twenty- five  days. 

.it.  BRODKS:  Ye  r:ay  not  take  it. 

KEENAN:  Well,  you  nay,  an’  it  v/ould 

lead  to  an  utterly  absurd  result  in  this  case. 

JR.  LIVIN'.  I  v.'oul d  like-  to  say  at  that 
point,  ..r.  Keen  an,  that  I  know,  I  an  alnost  certain, 
that  at  least  four  or  six  of  our  lefense  counsel 
v.-ould  not  take  over  an  hour  or  an  hour  an’,  a  half. 

.iw  KEENaN:  Is  that  any  reason  why  any  other 

man  should  take  any  r.orc  than  required  for  his  caseV 
ill.  CUNNIilGKrt..:  Yes. 

jr,  iCILNAN:  Do  you  realise  what  I  said  l 
I  asked  you  if  that  is  any  reason  why  any  other  de¬ 
fense  counsel  should  take  norc  ti  x  than  is  renuired 

for  his  case,  and  you  sail  Yes. 

U*.  CUNNINGHa-:  But  that  is  the  reason. 

Everybody  shoul"1  take  the  ti  .e  they  require. 

.j*.  BLkKENEY;  I  should  like  to  say. on  this 

question  of  tine  that  I  think  every  one  of  us  has 
tried  cases  which  lasted  for  a  natter  of  weeks,  and 
the  argument  lasted  for  days.  Now,  this  case  lasted 
for  years  almost,  and  to  say  that  four  ana  a  half 
hours  —  what  is  our  court  day?  Four  an’  a  naif 
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hours  —  is  an  unreasonable  tine  to  argue  a  case 
extending  over  that  length  of  tine  and  space,  I 
think,  is  indefensible. 

uR.  JUSTICE  iJcDOUGaLLs  That  is  what  v:e 

rant. 

i*R.  BLAKENEY:  Sane  of  then  can  be  argued 
in  an  hour,  and  I  can  nane  you  two  or  three  that 
cannot  be  argued  in  less  than  one  day. 

iitR.  JUSTICE  iJc  DOUG  ALL:  That  is  all  we 
need,  both  views. 

ACTING  PRESIDENT:  Do  I  understand  you 
correctly  as  asking  for  a  day  apiece?  That  includes 
your  arguments  on  the  general  proposition  of  the 
law  and  every  individual  defense  and  everything, 
iJi.  BROOKS:  I  think  so. 
eJl.  CUNNIIIGHxiIi:  Ke  suggested  a  day  set 
aside  for  the  law  and  a  day  set  aside  for  the  general 
proposition  and  to  give  each  defendant  one  day  indi¬ 
vidually. 

m R.  iCLEN^N:  I  think  that  is  an  outrageous 
proposition  and  perfectly  absurd. 

ACTING  PRESIDENT:  I  Just  want  to  get  that. 
KR.  CUNNINGHr.i..:  I  think  that  is  a  ninimun 
requirement. 

4iR.  BROOKS:  I  suggest  it  as  a  minimum. 
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i-Ji.  FURNLSS:  I  wcul*1  like  to  adopt  the 
suggestion  of  the  President  that  wo  have  a  day  apiece. 

i.-R,  KEENAN:  I  don't  think  that  is  the  sug¬ 
gestion  of  Judge  Craucr.  He  is  asking  a  question. 

ACTING  PRESIDENTS  I  don't  know  if  I  got  your 
suggestion  straight. 

.Jt.  FURNESS:  I  would  rake  that  suggestion 
so  that  it  can  be  a  ratter  of  record. 

i-R.  JUSTICE  ...c  DOUG  ALL :  V.e  will  consider  it. 
.tCTIiiG  PRESIDENT:  V©  will  see  you  next  week, 
(whereupon,  at  1730,  the  proceed¬ 


ings  were  conclu'e'1.) 


